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COMPARATIVE STUDY OF STATE CONSTITUTIONS FOR PROVI-
SIONS NOT FOUND IN OUR OWN*

In order to appreciate the study of other state constitutions by com-
parison, it will be necessary to first have some idea of what is contained in
the Washington constitution. The Washington constitution, the same
as most others, which have been adopted in the last fifty years, covers a
comparatively broad held. It begins in the more or less generally accepted
way by devoting the first article to the declaration of rights. This article
has, perhaps, the most general provisions of any of the articles of the con-
stitution and being thus general in its terms and broad in its scope, the
question of its interpretation gives vent to many disputes or actions as to
rights under it. The declaration of rights, generally speaking, enumerates
the personal rights of the citizens and makes these nghts secure. Their
contents are usually very similar, so in the comparison, only the important
or interesting differences will be mentioned.

Provisions' are then made for the respective departments of the gov-
ernment, viz.: legislative, executive and judicial, prescribing certain powers,

*The constitutions studled and their respective dates are as follows:

Alabama, 1819-1865-1867-18756-1901; Arkansas, 1836-1864-1568-15874;. Cal-
ifornia, 1549-1879: Colorado, 1876; Connecticut, 1818; Delawnre, 1782-1831-
1897; Florida, 1838-1865-1868-1885; Georgla, 1777-1798-1865-1868-1877; ldahe,
1888: INlinois, 1818-1870; Indiana, 1816-1851; Towa, 1846-1857; Kansas, 1866~
1857-1858-1858; Kentucky, 1792-1798-1550-1890; Louisiana, 1812-1845-1852-
1864-1868-1879-1898: Maine, 1819; Maryviand, 1776-15851-1864-1867; Massachu-
setts. 1780: Michigan, 1835-1850: Minnesota, 1857; Mississippi, 1817-1832-
1868-1890: Missouri, 1820-1863-1865-1875: Montana, 1585 _ﬁehruhm 1866~
1876 Nevada, 1864; New Hamopshire, 1776-1784-1792-1902; New Jersey, !TTE-
1844: New York, 1777-1821-1846-1894; North Carolina, ITTGZE#ELHH: North
Dakota. 1889: Ohlo, 1802-1851; Oklahoma, 1507 Oregon, 1857 _Prnnfrlvanll.
1776-1790-1838-1873: Rhode Island. 1842 South (farnlina-_rhTﬂ-_!'aTihl?lﬂ-
1865-1868-1895: South Dakota, 1885, Tennessee, ITSE-IEE{;H.\‘]. T-::Hu, 1845~
1866-1868-1876: Utah, 1895; Vermont, 1777-1786-1793; tt;:tt::q_.._ I:lﬁ*l?.ﬁ}'
1850-1865-18T0-1902: Washington, 188%; West Virginla, 1883-187% Wilacon-
sin, 18458; Wyoming, 1559,
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duties and limitations of each department, as well as prescribing the method
for creating said departments. This is followed by an article’ providing
for the removal of an officer for malfeasance, either by impeachment or
otherwise. Article 6 then relates to the right of suffrage and the method
of conducting elections. Article 7 relates to the method, forms and limits
of taxation and raising revenue; article 8 to the public indebtedness.

We then have provisions concerming education,” school lands,* mili-
tia,” and state institutions in general”; also provisions in regard to both
municipal’ and private® corporations. We have provisions with respect
to harbors® and tide lands,’® which, owing to the location, are of course
rot found in the constitution of inland states and while most states along
the coasts have similar provisions, still even some of the coast states'' do
not make this a matter which i1s to be governed directly by the constitution.
We also have a clause creating a public health department,’* which 1s
not found in many of the other state constitutions. While this outline
is not very definite, we can at least more readily distinguish many of the
more peculiar provisions found in the other constitutions.

While we are primarily interested in those provisions contained in
other constitutions and not contained in our own, we incidentally notice
that we also have many provisions which are not found in other constitutions.
This 1s especially true with respect to some of the older constitutions'?
which are still in force. Such a comparison shows the important part that
the “T'imes” plays in the framing of a constitution. Many of the older
constitutions are frame works for governing laws rather than the definite

provisions themselves. Some states have left certain subjects for legisla-
tion, while others have included the same subjects in their constitutions, and
it is prnmarily this difference that exists between the older and the more
modern constitutions. We find that some of the states'* have framed new
constitutions many times, each time making it a little broader in its scope,
more of a building rather than a mere frame. At the same time some of the
states still retain the same constitutions which have served them for many
years. Here it is interesting to note that Massachusetts’ original constitu-
tion of 1780 and Connecticut's original constitution of 1818 are still in

tAret. 5, Washington constitution.

2ATL, 8, Washington constitution,

tAre. 16, Washington constitution.

SArt. 10, Washington constitution.

GAre. 13, Washington constitution.

TAre. 11, Washington constitution.

sArt. 12, Washington constitution.

vAreL, 156, Washington constitution.

1IbArt, 17, Washington constitution.

ItMass, 1750, Alabama 1901 and Virginia 1902,
1IZAret. 20, Washington constitution.

iaMass, 1780, Vermont 1793, Connecticut 1818 and Maine '19.
islouisiana, 1812, 18405, 1852, 1564, 1868, 1879, 18088,
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force’® and,swhile they have amendments, they have never been entirely
revised or substituted. In fact, these constitutions don't seem to have as
many amendments as most of the more modern constitutions which cover
such broad helds. They pursue the method of legislation for many of the
matters which others have incorporated in their constitutions. Hence in such

constitutions, we do not find many provisions which are not contained in
our own, but just the reverse.

One provision which is not in our own constitution, and which is more
common in others than any which ours omits, is the one in regard to dis-
tribution of powers. [he most common method of making this provision'*
is by stating that the government shall consist of three departments, and
that no officer of any one department shall exercise any functions or powers
in any other department. Connecticutt,’”” Rhode Island'® and South Da-
kota' only go so far as to say that there shall be the three departments
named and omit the latter part of the provision. The constitutions of
Georgia,”® Maryland, North and South Carolina, Virgima®' and West
Virginia each have provisions which imply the division by saying that they
shall be forever separate and distinct. But Washington i1s among the
states that omit it entirely. The others omitting it are a few eastern and
southern states and North Dakota and Kansas. It is very peculiar to note
that in the first three constitutions®® adopted in Kansas, the provision was
included, but in their last and present constitution, which was adopted in
1859, it is entirely omitted. In this the Washington constitution makes no
provision whatsoever, but merely prescribes in the respective articles® the
duties, powers and jurisdiction of the respective departments.*!

Another matter which is almost universally provided for in the con-
stitutions is the method of selecting a supreme court, not that Washington
fails to have such a provision, but it is interesting to note the difference
in the various states. The Woashington constitution provides for five
judges,?® which has been changed to nine by the legislature, and they
are elected by the voters for a period of six years. Supreme courts vary in
their number of judges from three*” to nine and in most states are elected as

5 The following constitutions are also original ones: Maine 1819, Rhode
Island 1842 and Wisconsin 1848, |

1AL 3. Callifornia constitution of 1879,

1TArL. 2 of Connecticut constitution.

1sArt. 2 of Rhode Island constitution,

1sArt. 2. South Dakota constitution N

soArt 1. Rec., 1, Par. 23, Georgla constitution of 155,

s1Art. 1. See. 5, Virginia constitution.

seConstitutions of 1865, lllﬁﬁ’a’tand Ih‘:-!:” s

- . 2. 3 4, Washington constitu ' : ,

::ﬁ: tllhi-'.il'ﬂ!i:l:::' Ti*r?'il{:r:v ve Btuart 1 Wash, 95, the Supreme | mtu-: :h:.f
held that thig limitation of the powWers has been implled 10 some exien
least,

3RAT e 2. Washington constitulion. _ | s
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here. but in Georgia®’ and South Carolina®® they are elected by the General
Assemblies. In Connecticutt,” Delaware,” Massachusetts” and Missis-
sippi, they are appointed or nominated by the governor, which nommations
are then ratified by the Senate. In Rhode Island the judges are appointed
as in these states, but are appointed for life or until the office is declared
vacant by the General Assembly.® Mississippi has the verv unusual pro-
vision™® that though the judges are appointed, the clerk of the supreme
court is elected by the people. In most states it i1s just the reverse. In
many states the court selects its own clerk, which s the case in Wash-
ington.”* Many states, for instance Wyoming,”* include a provision that
a judge shall not try a case in which he is personally mnterested.

Passing from these general surveys, we will take up some of the indi-
vidual sections which, owing to their peculiarity, are more interestiing and,
owing to their field, are more important in that they are the sections which
are more often the subject of controversies.

Article 1, Section 1, of the present constitution of Alabama, adopt-
ed in 1901, reads as follows: “‘Immigration shall be encouraged. Im-
migration shall not be prohibited, and no person shall be exiled.” Several
states have the latter part of this stating that no person shall be exiled,
but the part stating that immigration shall be encouraged and shall never
be prohibited is very unusual. In fact, some states have provisions which,
if not entirely contradictory, at least tend to give the opposite effect.
Many constitutions give the legislature power to restrict immigration.*®

The California constitution devotes an article’” to matters which
indirectly concern this same question, namely, that article which we fre-
quently hear of as the "Chinese Article.” Parts of it read as follows®:
“No corporation formed in this state shall employ Chinese or Mongolian
labor,” attaching a penalty for so doing. Also: “State shall not employ
Chinese or Mongolian labor except for convict labor.”"** Stll other con-
stitutions, as Virginia,'" create departments of immigration, giving them
power to control this matter.

Right along with the question of immigration comes the question of

2TATrt. 6, SBec. 2, Par. 4, Georgia constitution.
28Art. 5, See, 2, Bouth Carolina constitution.
2Amendment 26, Connecticut constitution.
MArt. 4, Sec, 3, Delaware constitution.

nPart 2, Chap. 2, Art. 9, Massachusetts constitution.
12ATrt. 10, Sec. 4, Rbhode Island constitution.
SAArL 6, Sec, 168, Mississippl constitution.
B4ATrt. 4, Sec. 22, Washington constitution.
BATL &, Sec. 6, Wyoming constitution.

MArt, 19 Sec, 4, California constitution,
ATAre. 19, California constitution.

ARATL 19, Seéc. 2, Callfornia constitotion.
BRATrt. 19, Sec. 3, California constitution.

40ATL 10, Virginla constitution,
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an alien’s right to hold property. The West Virginia constitution says on
this point'':  ""There shall be no distinction between a resident alien and
a citizen as to the acquisition or tenure, disposition or descent of property.”
This is also the rule in Wisconsin, Arkansas, Colorado, Kansas, Florida.
Nebraska and a few other states. Others are silent on this matter, while
still others have the provision that aliens can hold property if acquired in
certain ways, for instance by inheritance or by foreclosure on a mortgage
debt. Washington and Montana** have this latter provision with the
addition that aliens may hold land with valuable mineral deposits or land
used for milling sites, irrespective of how it is acquired. California has
the very unusual provsion'” that aliens of white or African descent may
hold and enjoy property in that state. This is in effect another discrim-
ination against the Chinese and Mongolian races.

Many of the states, especially those known as border states during
the Civil War have constitutionally abolished or prohibited slavery, but
these sections usually include the phrase, “"Except for the punishment of

r e

crime.

Provisions which are more or iess associated, not by law, but by
circumstance, with the slavery question, are provisions of race distinction.
According to the constitutions*' of Kansas and Maryland, negroes are
still denied the right of suffrage. These provisions have never been
changed, but, of course, they are inoperative since the adoption of the
fifteenth amendment to the constitution of the United States in 1870.
Sections in the constitutions of Virginia, West Virginia and Missoun pro-
vide that white and colored children shall be taught in separate schools.
Indiana had a provision reading: ‘‘No negro shall come into the state.
Contracts with negroes are void and parties employing them or encouraging
their stay are subject to a fine.”” This provision was taken out in 1881,
but it is a good example for showing the trend of public opinion prior to
that time. Florida*® and Mississippi*® have provisions declaring any mar-
riage between a white person and a negro unlawful, null and void.

The Louisiana constitution, adopted in 1898, has the unusual pro-
vision*” that no law shall be passed fixing the price to be paid for manual
labor. Some constitutions provide for this rather than stating that even

the legislature cannot regulate it.

. . 7%
$IAre. 2, Sec, 6, West Virginia constitution of 1872

s2ATL 2 Bec. 33, of the Washington constitution and Art. 3, Sec 25. of
tha Montana constitution, |

43ATrt 1, Sec. 17. California constitution. _ eoraie- miooy e

i4Art 5 Sec. 1, of the KAansas constitutlon, and Art, 1, Sed :
lii't'lﬂljﬂtlll” of Rights of the Mauryviand corstitution.

sATL 186, Bee, 24, Florida constitution

igArt. 14. Sec, 2683, Mississipnl constitution
sTArt. 51, Louisiana constitutiaon
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A very important section*® of the Wisconsin constitution i1s: “"Fines
or restraints on alienation of any kind shall be void.” This question is
very important in the law of property and in the question of determining
titles, but is very seldom a matter of constitutional provision, and even
where it is mentioned in the constitution, it is not so sweepng as in the Wis-

consin constitution.

The West Virgima constitution provides'® that no session of the
General Assembly shall exceed forty-five days. The Washington consti-
tution makes the limit sixty days.®® This is a matter that is usually left
for a legislature to control for itself. Another matter which is usually left
for the legislature 1s a section® in the Alabama constitution providing
that cities of over six thousand population cannot grant a franchise to any
corporation for a period of over thirty years. While some constitutions
have general provisions on this, most of them are not so definite.

In the manner and the methods of raising revenues, there are some
very interesting differences. In Montana®™ and in Delaware® any bills for
raising revenues or for levying taxes must originate in the House of Rep-
resentatives, whereas most states allow them to originate in either house.™
A section®® of the Mississippi constitution reads as follows: :'No revenue
bill nor any bill providing for assessments of property for taxation, shall
become a law, except by a vote of at least three-ffths of the members of
each house present and voting.”” Requiring a three-fifths vote on revenue
bills i1s very unusual, as in most states the usual majority controls this bill
the same as any other bill. The Alabama constitution®® gives its legisla-
ture power to levy an inheritance tax not exceeding two and one-half
mills and only on property passing to any one except lineal descendants. A
franchise tax provided for in the Virginia constitution® put a one per
cent tax on the gross transportation receipts of all railroads. The Flor-
ida constitution®® limits the capitation tax to one dollar per person. In
California a section® provides that fruit and nut trees are exempt from
taxation for the first four years, and any vines are exempt for the frst
three years, except that this shall not include nursery stocks. Such tax
provisions as the above are very unusual for constitutional provisions, but

45ATL. 1, Sec. 14, Wisconsin constitution.
WWArt, &, Sec, 22, West Virginia constitution.
S0ATrt, 2, See. 12, Washington constitution.
B1ATrt, 12, Sec, 225, Alabama constitution.
BZArL. 6, Sec. 32, Montana constitution.
S3Art. B, Sev. 2. Delaware constitution.
BeAYt, 2, Bec, 20, Washington constitution.
SEATL 4, Sec, 70, Mississippl constitution,
SHArt. 11, Bec, 219, Alabama constitution.
STArL 13, Sec. 178, Virginia constitution.
S8ATL. 18, Sec. 5. Florida constitution.

| BArt, 13, Sec. 12 J-4, of the amendments to the constitution of Califor-
Nnin
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of the respective states, while some of them are peculiar in that they are
not found in other states at all.

A few of the states® have provisions that taxes must be fully pad
before the citizen is entitled to vote and a few more of the states® have the
provision that all capitation taxes must be paid before the rnight of suffrage
can be exercised. And on this question of suffrage, some states have even
gone so far as to put a property qualification on a voter. In South Caro-
lina,*® for instance, the voter must show that he has paid taxes on at least
three hundred dollars worth of property. In Rhode Island®® the voter must
have paid taxes on one hundred and thirty-four dollars worth of property
before he can vote on any tax question or bond issue. The Virginia con-
stitution®™ gives the General Assembly power to enact a law providing that
voters at any county elections must have a property qualification not ex-
ceeding two hundred and fifty dollars. Texas also has a provision® that
no one but a taxpayer can vote on a tax question. On the contrary, the
Idaho constitution® states specifically that there shall never be any property
qualification for a voter in that state.

Other qualifications for a voter also differ in the various states, for
instance the time which they must reside in the state, county and precinct.
The South Carolina and Wyoming constitutions®” provide that a voter must
be able to read the constitution, unless he be physically unable to do so,
while the Maine and Louisiana constitutions,’® like our own,” provide
that a voter must be able to read and write the English language. In
Wisconsin™ the fighting of a duel will disfranchise a voter. Provisions
similar to this are found in many of the older constitutions which have
been replaced now, omitting that provision. Many provisions of which
this is a good example still exist, but are relics of bygone days rather than
provisions which we ever have any occasion to use today. Nevertheless,
they still exist and would still be operative if the occasion ever arose to call
them into use. They were formed in times when such clauses were essen-
tial and now that they are not essential they have never been repealed.

They continue te be the supreme law the same now as then.

soAmong these are Connecticut, Florida, Texas, glc. ' ] o I
1 ATL II:; Sec. 4. South Carolina constitution, and Art. 2. Sec. 15 Vir-

inila constitution.
. s2Art. 2. Sec. 4, Par. D, Bouth Carolina constitution
s3ATL 2. Sec. 1. Rhode Island constitution.
BEATrL 2 Sec. 10, Virginia constitution.
asAre. 6 Sec 3, Texas constitution
asArt. 1. Sec. 20, ldaho constitution. _ 8
aTArL 2 Bec 1 (d) of the South Carolina constitution, and Art. 6, Sec.

4. of the Wyoming congtitution, | 3= -
ss Amendment 29 to the constitution of Maine and Art. 197, Sec. 3, of the

l.oulslanuy constitution. i | .
st Amendment 2 to Art. 6, Sec, 1, of the Washington constitution

oWisconsin constitution Was adopted In 1545
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The nights of voters to control legislation or rather to legislate, s
hrought out in its most reformed condition in the Oklahoma constitution
of 1907. which has the Imtiative and Referendum article.”™ A petition
from seven per cent of the voters will require a proposed statute to be put
to a vote of the people, which, when carried, then becomes a law the same
as one passed by the legislature. To amend the constitution the same
result is obtained by a petition from fifteen per cent of the voters and an
election of the people. A law which has been passed by the legislature
must be put to a vote of the people if five per cent of the voters so petition
within ninety days after its passage, thus giving the people the power to
override the acts of the legislature. However, if at either the Initiative or
Referendum election, the proposition is defeated, then any time within the
next three vears, it will take a petition from twenty-five per cent of the
voters to again put the same proposition before the people by such a method.

Oklahoma has a provision™ saying that no city council shall grant
any franchise for a period of more than twenty-five years, and that upon
a petition from twenty-five per cent of the voters, the granting of a fran-
chise must be submitted 1o a vote of the people. Utah also has the Initia-
tive clause™ giving the people the power to enact laws when petitioned
by a certain per cent, which per cent is governed by law. In regard to
the enacting of laws by the legislature, the constitutions of Texas, Wyom-
ing, Oklahoma and Montana have provisions stating that members of the
legislature cannot vote on any bill in which they have a personal interest,
which is also the case in Washington. In most states, as we know, the
lieutenant governor presides over the senate, but neither Georgia, Arkansas
nor Wyoming has a lieutenant governor, their constitutions providing that
some member of the senate shall preside. In this way the president of
the senate is not elected directly from the state at large, as he is in most
states, but he is the representative from some particular district.

The powers of the legislature are usually defined in the constitution,
most constitutions’™ enumerating a certain class of cases in which there
shall be no special legislation. The Washington constitution,”™ for in-
stance, provides that the legislature shall create no corporation, either pri-
vate or municipal, by a special act. The Minnesota constitution differs
from this m a very important way. The Minnesota section™ reads as fol-
lows: "No corporation shall be formed under special acts, except for

TTArYL. 5, Oklahomsa constitution, adopted in 1907,
s2ATL IA, Bec. 4, Oklahoma constitution
TSArt 6, as umended Iin 1900, of the Utah constitution.
TAATL. 2, Sec. 258, Washington constitution.

B

TBATL. 'Sm: 25, and Art. 12, SBec, 1, of the Washington constitution.
T8ArL. 10, Sec. 2, Minnesota constitutlon,



Comparative Study of Constitutions

267

municipal purposes.” This very question of the method of creating a mu-

nicipal corporation has arisen many times in our own supreme court.’

Some of the other powers given to, and the limitations set upon leg-
islatures, are as follows: In Florida™ the legislature shall create no of-
hce with a term of more than four years, while the Mississippi constitution™
provides that there shall be no elective nor appointive office for life nor
for good behavior. In Arkansas* and Florida®' the legislature may de-
duct from the salary of any state officer for any neglect of duty. A section
of the Michigan constitution®* of 1850 provides that the legislature shall
never establish a state paper. In California®® the legislature has the power
of pardon or reprieve when the governor has reported the case to the legis-
lature. The enumeration of the powers of, and the limitations on legisla-

tures, are so numerous that it is impossible to give all of them here, but those
named are some of the more interesting ones.

Every state constitution® secures the right of religious freedom to
its citizens, but nevertheless there are some very peculiar provisions which
relate to this question indirectly. Article 19, Section |, of the Arkansas
constitution reads: “'No person who denies the being of a God shall hold
any office in the civil department of the state, nor be competent to testify
as a witness in any court.”” The Tennessee constitution®® also states that
no person denying God shall ever hold any office in the civil department of
the state. The constitutions of Mississippi,®® and North®* and South
Carolina®® all make their provisions broader by saying that “"No person
denying the existence of a Supreme Being shall ever hold any office in
the state.”” The Tennessee constitution has a very peculiar provision*
which denies any minister the right to ever hold a seat in the legislature,
saying that their duties are such that they should not be allowed to divert
any of their time to any other kind of work; that their duties are in their
profession. In South Carolina® and Mississippi® a minister is given the
right of suffrage after residing in the state six months, although no other
person acquires the elective franchise in either state until he has resided

there two years. The Mississippi constitution also has a very interesting

171 Wash, 18 and cases cvited there.

t8Art. 16, Sec. 7, Florida constitution,

t0Art. 3. Sec. 20, Mississippi constitution.
S0ATrt 19, See. 8, Arkansas constitution.

st1Art. 16, Sec. 18 Florida constitution. _
sgArt. 4, Beo. 35, Michigan constitution of 1850,

EZATL

7. California constitution,

sMArt. 1. Sec. 11, Washington constitution.
AsATrt 9, Bec. 2, Tennessee constitution,

seAre. 14, Sec. 265, Mississippl constitution,
sTArt. 6., Sec. 5, North Carolina constitution
ssArt 17. Sec. 4, South Carolina constitution,
S0Art 9. Sec. 1, Tennessee constitution.

BOA L,
Bl1ArL
Maryland

8 Sec. 4 (a), South Carolina constitution.
12 Sec. 241, Mississippl constitution, and also Art

constitution.
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11,
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provision prohibiting charitable bequests. The section is"*: “Every leg-
acy, gift or bequest of money or personal property or of any interest, ben-
ehit or use therein. either direct or indirect,—in any will and testament or
codicil in favor of any religious or ecclessiastical society, denomination,
association, or corporation, either for its own use or to be appropriated to
charitable uses, shall be null and void and the distributees shall take the
same as though no such testamentary disposition had been made.”

Article 1, Section 17, of our own constitution reads: " [here shall
be no imprisonment for debt except in case of absconding debtors.” A few
of the states omit the qualifying phrase to similar sections. The consti-
tutions of Florida, Wyoming and Idaho use the phrase, “except in case of
fraud.”” The North Dakota section”® reads: *'No person shall be im-
prisoned for debt unless upon refusal to deliver up his estate for the bene-
fit of his creditors in such a manner as shall be prescnibed by law; or in
case of tort; or where there is strong presumption of fraud.” The Ken-
tucky sections says"': ‘‘The person of a debtor, where there is no strong
presumption of fraud, shall not be continued in prison after delivening up
his estate for the benefit of his creditors in such a manner as shall be pre-
scribed by law.”

Nearly all constitutions®® have some constitutional provisions in regard
to the regulation of private corporations, some of which are nearly univer-
sal, but a few of them are exceptional for being constitutional provisions.
The North Dakota constitution”® prohibits the exchange of black lists be-
tween corporations. South Dakota, Montana and Michigan constitutions
have provisions providing that parallel railroad lines shall not consolidate.
Texas has the provision"” that no railroad company organized under the
iaws of that state shall consolidate with any railroad company organized
ander the laws of any other state or under the laws of the United States.
Most constitutions prohibit the giving of railroad passes to officials of the
state, but in Virginia®* the roads are required to furnish free transportation
to the railroad commissioners while they are on their official duty. The
same section also states that at least one of the three commissioners must
have the same qualifications as a judge of the Supreme Court of Ap-
peal. The Oklahoma constitution” prohibits any railroad, except street
rallways, from charging more than two ceents per mile for passenger fare.
An Idaho section'"® says that corporations shall not agree to fix a price of

HZATL. 14, Sec. 260, Mississippl constitution,
BRArt. 1, Sec. 15, North Dakota constitution.
silrar, 18, Kentuecky constitution,

naArt, 12, Washington constitution,

VOArL, 17, Ber, 212, Northh Dakotia constitution.
PTArt, 10, Sec. 6, Texas constitutlon.

WEATL, 12, Sec, 165, Virginia constitution.
WAL 8, Sec, 37, Oklanhoma constitution

160Are. 11, Sec. 15, 1daho constitution.
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any commodity or privilege sold to the public in general. A section'™ of
the Indiana constitution says: ““Every bank shall be required to cease all
banking operations within twenty years from the time of organizing
and promptly thereafter to close its business.”” The Texas constitution'™
says that in that state there shall be no foreign banks exercising banking or
discounting privileges except such National banks as are organized under
the federal laws. In regard to the creditors of a bank. the Alabama con-
stitution has the following provision'**: “‘Holders of bank notes and de-
positors not getting interest shall have preference over other depositors
case of insolvency of a bank.”” The New York constitution also has a
provision'®* stating that bill holders shall be preferred in case of the m-
solvency of a bank. The same 1s true in Michigan.'” According to the
Oklahoma constitution, Article Nine, Section Forty, no corporation organ-
ized or doing business in that state shall be permitted to influence elections
nor officers in their ofhicial duty, by contributions of money or anything of
value. The same constitution also provides'™ that there shall be no cor-
poration formed in that state for the purpose of dealing in land, except
such land as is situated in incorporated cities or towns, The Michigan
constitution of 1850 says'”": ""No corporation shall hold any real estate
hereafter acquired for a longer period than ten years, except such real estate
as shall be actually occupied by such corporation in the exercise of its
franchise.”

Labor provisions are also very common, but like the corporation pro-
visions. some of them are more interesting than others because of their
scarcity. Many constitutions, like our own,’™ provide that convict labor
shall not be let out by contract, but we know that this is still the practice
in states where the law is silent on that point. The Michigan constitution
of 1850 has a very interesting provision'" in regard to convict labor: “No
mechanical trade shall hereafter be taught to convicts in the state prison
of this state, except the manufacture of those articles of which the chief
supply for home consumption is imported from other states or countnes.’
This, as we see, protects the home producers and laborers in that it does
not make them compete with convict labor. A section in the Kentucky
constitution''® says: “All wage earners in this state employed in facto-
ries. mines or work shops or by corporations shall be paid for their labor

JO1ArL 11, See. 10, Iindlana copstitutlion

105Texas constitution, Art. 16, Sec. 16, as amended in 1304
1osAret 13, Sec., 250, Alabama constitution

J04Art. 8§, Sec. 1, Par. 8§, New York constitution

josArt. 15, Sec, 5, Michigan constitution of 13350

1I0Are. 22 Sec. 2, Okiabhoma constitutlion i

WwIATL 156, Sec 1%, Michigan constitution of (230

1osArt. 23 Sec 2, Oklahoma constitulion o

1oeArt 18 Sec. 3. Michigan constitution of 1848
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tration commissions to decide any disputes between labor and capital, and
the 1daho constitution also gives the legislature the power to establish such
a commission.’’’. Various constitutions prohibit child labor in certain
kinds of work.'"” and likewise a per diem mimimum is frequently named as
the amount of wages lo be paid to laborers.

From a political standpomnt, the question of prohibition has been the
cause of many heated campaigns, of which the 1911 Maine election 1s a
very good instance. As a result of this election, Maine still retains the
prohibition article’’® in its constitution. Prohibition articles are also
contained in the constitutions of North'’* and South Dakota''* and Rhode
Island.””® The Virgima, Flonda and Delaware constitutions have pro-
visions for local option, and of course several of the states have provided
for local option by statutes, though it may not be contained in their con-
stitution.

By many of the constitutions lottery is absolutely prohibited. Article
2. Section 24, of our own constitution provides that the legislature shall
never authorize any lottery. A section''’ of the Rhode Island constitu-
tion, which s practically the opposite, says: “All lotteries shall be pro-
hibited except those authorized by the legislature.”

The Oklahoma constitution has a very important provision''* in re-
gard to legislation, which states that repealing a statute does not put a
previous statute into effect. Under the common law''® as it prevails in
nearly all jurisdictions this is not the case, so necessarily this provision
would be quite a factor in determining many controversies. Under this
provision there would be no statute on such a point unless enacted later.

Several of the constitutions provide that no law shall be passed limti-

ing the amount of damages to be recovered for the causing of injury or
death. The Wyoming constitution gives this provision, but also adds an-
other important feature, as follows'*": “Any agreement waiving or limit-

ing the recovery of damages for the causing of injury or death shall be null
and void.”

11o8ec, 244, Kentucky constitution.
IMIArL 13, Sec. 1, Idaho constitution.

1IZArt. 17, Sec. 203, of the North Dakota constitution and Art. 23, Sec,
4, of the OKilnhoma constitution,

- 1un:!ﬂnnrl 26, adopted ag an amendment to the Malne constitution in
110

114ATL, 20, Bec., 217, North Dakota constitution.
1I8ATL 24, South Dakota constitution,
eAre. § of the amendments to the Fhode Island constitution,
1ITArt. 4, Seéc. 12, Hhode lsland constitution.
HIRATrL b, Sec. 64, Oklahoma constitution.
= Yuullﬂﬁ U. & 52 47 Ind. 283; 43 Mass. 11K; 15 I11, 233 14 Wis. 252 66
1IS0AYL. 18, Sec. 1. Wyoming constitution
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An amendment'®' adopted in 1903 to the Rhode Island constitu-
tion provides that: " Judges of the Supreme Court shall give their written
opinions on points of law when requested so to do by the governor or by
either house of the legislature.” Article | in the original and present
constitution of Massachusetts adopted in 1780, in the chapter on judicial
powers, provides: “Each branch of the legislature, as well as the governor
and council, shall have authonty to require the opinions of the justices of
the Supreme Judicial Court, upon important questions of law, and upon
solemn occasions.” The New Hampshire constitution has the provision'*?
that ""No person shall hold the office of judge or sheriff after he has at-
lained the age of seventy years.”

Very unusual divorce laws are found in the Georgia and South
Carolina constitutions. The section in the Georgia constitution'®® reads:
“No total divorce shall be granted except on the concurrent verdicts of
two juries at different terms of court.”” And the South Carolina section
reads’**: “Divorces from the bonds of matrimony shall not be allowed."

Vermont and a few of the other older constitutions'** provide that
the estate of a suicide shall no longer escheat to the state, as in the case
at common law'*® in those states, but that it shall be subject to distribution
the same as the property of any other deceased person.

Maryland has a very interesting provision respecting crniminal trials,
something that is not found in any other junsdiction and 1s certainly a very
radical departure from the generally accepted method of procedure. It
reads’®’:  “In all trials of criminal cases the jury shall be the judges of
law as well as of facts.”

In Colorado’*® neither the state treasurer nor the state auditor are per-
mitted to be their own immediate successors, that is they cannot hold two
terms in succession. In Maryland'*® the office of secretary is made ap-
pointive, giving the governor this power, and in New Hampshire'*" both
the secretary of state and the treasurer of state are elected by the general
assembly.

The Iowa constitution provides'®' that there shall be no lease of ag-
ricultural lands for a period longer than twenty years.

The Georgia constitution still retains a relic of former days in the
provision'*® which states: ““Whipping as a punishment for crime shall

121ATt. 12 Rec. 2, NMhode Island constitution, amendment of 1803
122 Part 2. Art. 75, New Hampshire constitution

128Art. 6, Sec, 15, Par. 1, Georgia constitution

124Art. 17. Sec. 3, South Carolina constitution

1268ac. 238, Vermont constitution

126123 Mass, 420,

157Art. 15, See. 6. Marviand constifution
128Art. 4. Sec. 21, Colorado constitution
g ArL. 2. Sec, 22 Marviand constitution

i
1a08ec. 67, constitution of New Hampshire
151ATL 1, Sec., 20, lowa constitution
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not be allowed.” The same constitution also has another unusual pro-
vision'*" ¢n a more modern and very important matter. [he provision is:
“Where a county line divides any tract of land, the court of either county
shall have junsdiction over the entire tract,”

In the article'™ on Water and Water Rights i the Idaho consti-
tution. we find a section on the rights of riparian owners and giving the or-
der of preference where the stream is not large enough for all the owners.
The preference 1s as follows:

I. Those using for domestic purposes;

2. Those using for mining purposes;

3. Those using for agriculture purposes;

4. Those using for manufacturing purposes.

According to the Wisconsin'*® and New York'*" constitutions, petting

on an election disqualifies a voter for that election. The absence of the
provision that all political power is inherent in the people is noticeable in
the Michigan and New York constitutions, as these are the only two state
constitutions that omit the provision.

In regard to the method of amending a constitution the following are
some of the interesting provisions. The most common method is by either
a majority or two-thirds vote of the legislature and then a majority of the
people. The Alabama constitution provides that the proposed amendment
must pass the legislature by a three-fifths vote before it be submitted to the

people. The Wisconsin, Indiana, lowa and Virginia constitutions pro-
vide that the proposed amendment must pass two sessions of the legislature
before it be submitted to the people. The Rhode Island constitution also
provides for this and then states that the vote of the people must be by a
three-fifths majority, while the Connecticut constitution provides that the
second vote of the legislature must be a two-thirds majority in order to
have it submitted. The Arkansas constitution provides that not more
than three amendments shall be proposed at a time, and the Illinois con-
stitution provides that not more than one amendment shall be voted on at
any one session of the legislature.

A thorough study of the history and framing of constitutions, as well
as of the provisions, as they are now found, is indeed interesting. Some
of the states have had several constitutions,’*” and to study the changes in
the successive ones discloses the important part that public opinion of the

1HZATL, 1, Sec, 1, Par, 7, Georgla constitution,

1B8ArL, 6, Hec, 16, Par, 2, Georgla constitution.

14ArL. 15, Idaho constitution.

138 Art. 8, Sec. 6, Wisconsin constitution.

126Art. 2, See, 2, New York constitution.

iIMTLoulslana has the record with seven constitutions, while South

Carolina and Virginla arve both close seconds with six each.
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different times plays in the framing. In a speech at the Washington State
Bar Association’s meeting of 1911, this remark was made about the
United States constitution: “"The constitution speaks as of the age in which
it was wrtten, more than a century ago. The court expounds it in the
language of its own age, holding fast to the old words and powers, but
expanding them to keep pace with the expansion of our country, our
people, our enterprises, industries and civilization.” And the same might
be said of the state constitutions where they have been revised or changed.
They have been made broader to keep up with the pace of our civilization,
and wherever we do not find a provision in a constitution, we frequently
find that provision in a statute of that state.

The mission of a constitution has been very well summed up n a para-
graph by Stimson in his book entitled “‘Federal and State Constitutions.™

“The object of government is declared to be for the security, benefit
and protection of the people, for the preservation and protection of our
liberties; to protect the citizen in the enjoyment of life, liberty and property
and to secure to them their individual nghts.” Stimson suggsts a division
of nights into civil and criminal, but this is merely for convenience. We are
assured many rights which might be classed as secondary, among which
would come religious freedom, freedom of speech, right to petition, etc.,
but above these the prime motive of every constitution is to secure to its
citizens the four cardinal rights, the right of property, the right of labor and
trade, the right to law and the right to liberty, and failing in these, the
cardinal rights, a constitution has failed in its real purpose.

BEN DRIFTMIER.
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